IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED SI COLI, et al. : CIVIL ACTI ON
V. :
NABI SCO BI SCUI T COVPANY : NO. 96- 6053

MEMORANDUM AND ORDER

HUTTON, J. June 8, 1998

Presently before the Court is the Defendant’s Mtion
for Summary Judgnent (Docket No. 22). For the reasons stated
bel ow, the defendant’s notion is GRANTED in part and DEN ED i n

part.

| . BACKGROUND

Taken in the light nost favorable to the non-noving
party, the facts are as follows. The plaintiff, Alfred Sicol
(“Sicoli”), was hired by the defendant, Nabisco Biscuit Conpany
(“Nabi sco”), on August 21, 1972, as a floor hel per in Nabisco’ s
Packagi ng Departnment. Pls.’ Conpl. § 11. 1In 1974, the plaintiff
“was transferred to a position as a Cartener,” and, in 1982, the
plaintiff was again “transferred to a position as Lineman.” |d.
As a Lineman, the plaintiff’s duties included “naintaining
cl eanliness of the production |ine and supplying the production

line.” 1d. § 12.



Sonetinme in 1980, the plaintiff devel oped “severe
m grai nes and severe cervical neck pain of which Defendant was
aware,” and which apparently caused the plaintiff to be absent
fromwork on certain occasions. |1d. § 13. In June of 1994,
Nabi sco instituted a “No-Fault Attendance Policy” that governed
di sciplinary procedures resulting from Nabi sco enpl oyees’
absences fromwork. [1d. ¥ 14. On Novenber 4, 1994, the
plaintiff “was suspended fromwork pursuant to that policy for
taking time off to seek nedical attention for physical
conplications directly related to Plaintiff’s” nedical condition,
even though the plaintiff produced nedical docunentation
expl aining his absences. [1d. { 15.

When the plaintiff returned to work, he filed for
“Fam |y Medical Leave.” 1d. § 16. Moreover, he requested that
Nabi sco “provi de a reasonabl e accomopdation for Plaintiff’s

injury.” Id. Instead, the defendant placed the plaintiff “on a
premumline that required very heavy lifting which
exacerbat[ed]” the plaintiff’s injury, despite the fact that the
def endant “knew or shoul d have known that Plaintiff had only two
absences left under the no-fault system before he was to be
termnated.” [d. 1Y 17, 18. On January 6, 1995, the defendant
notified the plaintiff that he had been denied FMLA qualifying

| eave. 1d. ¥ 19.



On February 6, 1995, the plaintiff “was placed on work-
restrictions by [his treating physician,] Dr. Kimel,” who
limted the plaintiff to “light-duty and no heavy lifting.” |I|d.
1 20.! Instead of accommpdating the plaintiff’'s restrictions,
however, the defendant kept the “Plaintiff on the premumline,”
whi ch caused “new synptons in” the plaintiff’s condition. 1d.
21.

In April of 1995, the plaintiff “experienced extrene
head and neck pain and nunbness of the left side of his body.”
Id. T 22. As a result, the defendant’s conpany doctor, Dr.

Law ence Axelrod, instructed the defendant to change the
plaintiff’s “position fromline-man to floor-duty.” 1d.
“Defendant placed Plaintiff on full time floor duty,” but this
proved to be “too physically strenuous for Plaintiff.” 1d. § 23.
Al t hough the plaintiff requested further accommodations, the

def endant refused. 1d. 1Y 23, 24. However, the plaintiff was
|ater notified that he had been granted FMLA | eave. 1d. § 25.

On Septenber 4, 1996, the plaintiff initiated the
instant action. In Count |, the plaintiff alleges that the
defendant’s actions violated the Anericans with Disabilities Act
(“ADA"), 42 U S.C. 8§ 12101, et seq. In Count IIl, the plaintiff

asserts that the defendant violated the Pennsylvania Human

1. The plaintiff states that “[h]eavy lifting was not and is not an
essential function of Plaintiff’'s enploynent with Defendant.” Pls.’” Conmpl. §
20.



Rel ations Act (“PHRA’), 43 Pa. Cons. Stat. Ann. 88 951, et seq.
In Count 111, the plaintiff alleges that the defendant viol ated
the Fam |y and Medical Leave Act (“FMLA’), 29 U S.C. § 2601, et
seq. Finally, in Count IV, Plaintiff Carla Sicoli sets forth a
| oss of consortiumclaimagainst the defendant.? On April 1

1998, the defendant filed the instant notion.

1. DI SCUSSI ON

A. Summary Judgnent St andard

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and admi ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law” Fed. R CGv. P.
56(c). The party noving for summary judgnment has the initial

burden of showing the basis for its notion. Celotex Corp. V.

Catrett, 477 U S. 317, 323 (1986). Once the novant adequately
supports its notion pursuant to Rule 56(c), the burden shifts to
t he nonnoving party to go beyond the nere pl eadi ngs and present
evi dence through affidavits, depositions, or adm ssions on file
to show that there is a genuine issue for trial. [d. at 324. A

genuine issue is one in which the evidence is such that a

2. The parties agree that Plaintiff Carla Sicoli’s loss of consortiumclaim
shoul d be dismissed. Def.’s Mt. at 21; Pls.” Mt. at 16.
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reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

When deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |ight nost favorable

to the nonnobvant. Big Apple BMN Inc. v. BMNof N. Am, Inc.,

974 F.2d 1358, 1363 (3d Gr. 1992), cert. denied, 507 U S 912

(1993). Moreover, a court may not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary | udgnent,
even if the quantity of the noving party's evidence far outwei ghs
that of its opponent. [d. Nonetheless, a party opposing sumrary
j udgnent nust do nore than rest upon nere allegations, general

deni al s, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d Gr. 1992).

B. Anericans Wth Disabilities Act

Under the ADA, an enployer is prohibited from
di scrimnating against a “qualified individual with a disability,
because of the disability of such individual in regard to job
application procedures, the hiring, advancenent, or discharge of
enpl oyees, enpl oyee conpensation, job training, and other ternms,
conditions, and privileges of enploynent.” 42 U.S.C § 12112(a).
A “qualified individual with a disability” is defined as “an
individual with a disability, who, with or w thout reasonable
accommodati on, can performthe essential functions of the

enpl oynment position that such individual holds or desires.”
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ld. 8§ 12111(8).

“I'n order to make out a prima facie case under the ADA,
a plaintiff nust be able to establish that he or she (1) has a
‘disability’ (2) is a ‘qualified individual’ and (3) has suffered
an adverse enpl oynent action because of that disability.” Deane

v. Pocono Med. Cir., No. CIV.A 96-7174, 1998 W. 173100, at * 3

(3d Cr. Apr. 15, 1998) (citing Gaul v, Lucent Techs. Inc., 134

F.3d 576, 580 (3d Cir. 1998)). 1In the instant action, the
def endant argues that (1) the plaintiff does not have a
disability and (2) the defendant has nade every reasonable effort

to provide the plaintiff wth a reasonabl e accommodati on.

1. Is the Plaintiff “Di sabled’” Under the ADA?

The ADA defines a “disability” as “a physical

i mpai rment that substantially limts one or nore of the najor

life activities of such individual.” 42 U S.C. 8§ 12102(2)(A)

(enmphasi s added). “Mgjor Life Activities neans functions such as
caring for oneself, perform ng manual tasks, wal king, seeing,
heari ng, speaking, breathing, |learning, and working.” 29 C.F.R
§ 1630.2(1) (1997).°® More specifically, ““[major life
activities’ are those basic activities that the average person in

t he general population can performwith little or no difficulty

3. “Because the ADA does not define many of the pertinent ternms, we are
gui ded by the Regul ati ons issued by the Equal Enploynment Opportunity

Commi ssion (“EEOC’) to inplenent Title | of the Act.” Deane, 1998 W. 173100,
at * 3 n.4 (citations onmtted).



includ[ing] sitting, standing, lifting, [and] reaching.”
29 CF.R Pt. 1630, App. 8 1630.2(1). The plaintiff alleges in
his conplaint that he is disabled because he is substantially
limted in perform ng manual tasks, reaching, standing, lifting,

taking care of hinself, and working. Pls.” Conpl. | 28.

a. Substantially Limted in a Major Life Activity

“Whet her an inpairnment substantially limts a major
life activity depends on the following factors: (1) the nature
and severity of the inpairnment, (2) the duration or expected
duration of the inpairnment, and (3) the pernmanent or expected

long terminpact.” Sherrod v. Anerican Airlines, Inc., 132 F. 3d

1112, 1119 (5th Gr. 1998) (citing 29 C.F.R § 1630.2(j)(2));

Brown v. Lankenau Hosp., No. ClV.A 95-7829, 1997 WL 277354, at *

3 (ED Pa. May 19, 1997). “For an inpairnment to substantially
[imt major life activities, the inpairnment nust be ‘a
significant restriction” on the mgjor life activity.” Taylor v.

Phoeni xville Sch. Dist., No. CV.A 96-8470, 1998 W. 133628, at *

4 (E.D. Pa. Mar. 20, 1998) (quoting Nave v. Wolridge Constr.,

No. CIV.A 96-2891, 1997 W. 379174, at * 4 (E.D. Pa. June 30,
1997)). As the EECC regul ati ons expl ai n:

an inpairment is substantially limting if it
significantly restricts the duration, nanner
or condition under which an individual can
performa particular major life activity as
conpared to the average person in the general
popul ation’s ability to performthat same
major life activity. Thus, for exanple, an
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i ndi vi dual who, because of an inpairnent, can
only wal k for very brief periods of tine
woul d be substantially Iimted in the major
activity of wal king. An individual who uses
artificial legs would |Iikew se be
substantially limted in the nmagjor life
activity of wal ki ng because the individual is
unable to wal k without the aid of prosthetic
devi ces.

29 C.F.R Pt. 1630, App. § 1630.2(j).

1) Manual Tasks; Taking Care of Hinself

The plaintiff has failed to offer any evidence to
denonstrate his alleged inability to conplete manual tasks or to
take care of hinself. Accordingly, the defendant’s notion nust

be granted in this respect.

2) Reaching, Standing and Lifting

As one district court recently stated:

The EEQC regul ations reflect the
principle that the special protections of the
ADA only be afforded to those individuals who
have i npairnments that are severe when
conpared wth those of the general
popul ation. This principle had been relied
upon and articulated by the courts as well.
See Kelly v. Drexel Univ., 94 F.3d 102 (3d
Cr. 1996) (plaintiff who wal ked sl oWy and
used a handrail when clinbing stairs is not
substantially limted in the major life
activity of walking); see also Forrisi v.
Bowen, 794 F.2d 931, 934 (4th Gr. 1986) ("It
woul d debase th[e] high purpose [of the
disability discrimnation statutes] if the
statutory protections avail able to those
truly handi capped coul d be cl ai med by anyone
whose disability was m nor and whose rel ative
severity of inpairnment was w dely shared.”)




There appears to be di sagreenent anong
the courts as to what type of lifting
restrictions constitute substanti al
l[imtations on major life activities. See
Wllianms v. Channel Master Satellite Sys.,
Inc., 101 F.3d 346 (4th Gr. 1996) (“[We
hold, as a matter of law, that a twenty-five
pound lifting limtation - particularly when
conpared to an average person’s abilities -
does not constitute a significant restriction
on one’s ability to lift, work, or perform
any other major life activity.”), cert.
denied, 117 S. C. 1844 (1997); Aucutt v. Six
Fl ags Over Md-Anmerica, Inc., 85 F.3d 1311
(8th Cr. 1996) (sane); Ray v. didden Co.,
85 F.3d 227 (5th Gir. 1996) (sane); but see
Lowe v. Angelo’'s Italian Foods, Inc., 87 F.3d
1170 (10th G r. 1996) (holding issue of fact
exists as to disability of a woman with
mul tiple sclerosis who could not Iift nore
than 15 pounds, and should not even lift |ess
than that, and who also faced limtations on
her stooping and bendi ng); Haysman v. Food
Lion, Inc., 893 F. Supp. 1092 (S.D. Ga. 1995)
(same, where plaintiff was [imted to lifting
10- 15 pounds, could only stand for 30 m nutes
and wal k for 3 mnutes); Cheatwod v. Roanoke
| ndustries, 891 F. Supp. 1528 (N.D. Al a.

1995) (accepting plaintiff’s statenent that
he was |limted in the mgjor life activities
of lifting, where he could not |ift nore than
5 pounds wi t hout pain).

The lack of uniformty notw t hstandi ng,
it is possible to discern fromthese cases
that the uncertainty relates to lifting
restrictions that are | ess than 25 pounds.
The courts seemto agree lifting restrictions
of 25 pounds or nore are not significant

Mondzel ewski v. Pathmark Stores, Inc., 976 F. Supp. 277, 279-80

(D. Del. 1997) (finding plaintiff’s restriction fromlifting 50
pounds or nore and carrying 25 pounds or nore was an

i nsubstantial lifting restriction).



In the instant case, the plaintiff offers two reports
to substantiate his ADA clai mregarding his reaching, standing,
and lifting limtations. On February 6, 1995, Dr. Dougl as Ki nmel
exam ned the plaintiff and conpleted a Physical Capabilities
Checklist. Def.’s Mot. Ex. |I. Dr. Kimel found that the
plaintiff was unable to work eight hours each day. |[|d.
Additionally, Dr. Kimmel discovered that in an eight hour day the
plaintiff could stand, sit, walk, or drive for only three to five
hours. 1d. The plaintiff could not use his upper extremties
for repetitive pushing or pulling, Dr. Kinmel opined, and the
plaintiff also had trouble bending, clinbing, reaching above his
shoul ders, and crawing. [d. Finally, Dr. Kimmel stated that
the plaintiff could only performlight work that involved lifting
or carrying. Ild.

In a nedical report perfornmed by Innovative Healthcare
Services on July 16, 1997, “tests revealed that . . . [the
plaintiff] is able to lift 32 I bs. occasionally, 12 |bs.
frequently fromthe chair to desk heights; 23 | bs. occasionally,
10 I bs. frequently for above shoul der heights, and 14 | bs.
occasionally & frequently fromthe floor to chair heights.’”
Def.’s Mot. Ex. |I. Moreover, tests denonstrated that the
plaintiff “is able to push 69 |bs. occasionally and pull 69 |bs.
occasionally, 39 Ibs. frequently; carry 17 | bs. occasionally for

each arm 8 |bs. frequently for the right.” 1d.

- 10 -



This Court finds that the plaintiff has nmet his burden
of raising a material issue of fact concerning whether he is
significantly restricted in a mpjor life activity. More
specifically, the plaintiff offers evidence which, if believed,
shows that his reaching, standing, and lifting restrictions are
substantial when conpared with the general popul ation. Based on
the plaintiff’s evidence, a reasonable jury could find that the
pl aintiff has physical inpairnments which substantially limt one
or nore of his major life activities. Accordingly, the

defendant’s notion is denied in this respect.

b. Ability to Performthe Major Life Activity of Wrking

“Wth respect to the mgjor life activity of working
[t]he term substantially limts nmeans significantly
restricted in the ability to performeither a class of jobs or a
broad range of jobs in various classes as conpared to the average
person having conparable training, skills and abilities.” 29
CFR 8 1630.2(j)(3)(1). Moreover, “[t]he inability to perform
a single, particular job does not constitute a substanti al
[imtation in the magjor life activity of working.” 1d. The EECC
Regul ati ons further explain:
Thus, an individual is not substantially

[imted in working just because he or she is

unable to performa particular job for one

enpl oyer, or because he or she is unable to

performa specialized job or profession

requiring extraordinary skill, prowess or
talent. For exanple, an individual who
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cannot be a commercial airline pilot because
of a mnor vision inpairnment, but who can be
a commercial airline co-pilot or a pilot for
a courier service, would not be substantially
limted in the major life activity of
wor ki ng.  Nor would a professional basebal

pi tcher who devel ops a bad el bow and can no
| onger throw a basebal | be consi dered
substantially limted in the major life
activity of working. In both of these
exanpl es, the individuals are not
substantially limted in the ability to
performany other major life activity and,
with regard to the mgjor life activity of
wor ki ng, are only unable to performeither a
particul ar specialized job or a narrow range
of j obs.

On the ot her hand, an individual does
not have to be totally unable to work in
order to be considered substantially limted
inthe major life activity of working. An
i ndividual is substantially limted in
working if the individual is significantly
restricted in the ability to performa class
of jobs or a broad range of jobs in various
cl asses, when conpared with the ability of
t he average person with conparabl e
qualifications to performthose sane jobs.
For exanple, an individual who has a back
condition that prevents the individual from
perform ng any heavy | abor job woul d be
substantially limted in the magjor life
activity of working because the individual’s
impairment elimnates his or her ability to
performa class of jobs. This would be so
even if the individual were able to perform
jobs in another class, e.qg., the class of
sem -skilled jobs

29 CF.R Pt. 1630, App. 8 1630.2(j) (citations omtted).
In addition to the factors |isted above, the foll ow ng
factors may al so be consi dered when deci ding whether a plaintiff

is substantially limted in the mgjor life activity of working:



(A) The geographical area to which the
i ndi vi dual has reasonabl e access;

(B) The job from which the individual
has been disqualified because of an
i npai rment, and the nunber and types of jobs
utilizing simlar training, know edge,
skills, or abilities, wthin that
geographi cal area, from which the individual
is also disqualified because of the
i mpai rment (class of jobs); and/or

(C The job from which the individual
has been disqualified because of an
i npai rment, and the nunber and types of other
jobs not utilizing simlar training,
know edge, skills, or abilities, within that
geographi cal area, from which the individual
is also disqualified because of the
i mpai rment (broad range of jobs in various
cl asses).

29 C.F.R § 1630.2(j).

In Taylor v. Phoenixville School District, the court

addressed a plaintiff’s burden under the ADA, where a plaintiff
asserts that he has an inpairnent that substantially limts his
ability to work. The court stated that, “[t]o make out such a
claim a plaintiff nust present denographic information to show
fromwhat jobs in [his] geographic area plaintiff has been
excluded due to [his] disability.” Taylor, 1998 W. 133628, at *
6 (citations and footnote omtted). Moreover, the court found
that, “‘[a] plaintiff’s failure to do so is fatal at summary

judgnment.’” |d. (quoting Soileau v. Guilford of Maine, Inc., 928

F. Supp. 37, 50 (D. Me. 1996), aff’d, 105 F.3d 12 (1st Gr.

1996); citing Nave, 1997 W 379174, at * 7).



In the instant case, the plaintiff offers one
additional report to substantiate his ADA claimregarding his
limtations in the major life activity of working. On Decenber
9, 1997, Jasen Walker, Ed.D., CRC, CC M, (“Walker”),
performed a Vocational/Disability Evaluati on Report regarding the
plaintiff’s [imtations. After examning the plaintiff for three
hours, Pls.” Mot. Ex. D. at 1, Wal ker found that the plaintiff’s
“residual physical capacities [were] commensurate with what is
essentially light work.” 1d. at 8.4 Mreover, Wil ker stated
that the “packaging job or floor hel per is obviously beyond [the
plaintiff’s] physical capabilities.” 1d.

Wal ker concl uded that:

Should M. Sicoli be displaced fromhis

uni oni zed j ob at NABI SCO and remain rel egat ed

to the Iight work defined by his nedica

restrictions, he will experience a

significant loss of incone in alternative

enpl oynment for which he remains qualified.

M. Sicoli is essentially an unskilled and

sem -skill ed worker who has no rea

occupati onal experience of nerit outside one

particular factory. His left upper extremty
[imtations and neck pain would make it

4, Dr. Wl ker defined “light work” as:
exerting up to 20 pounds of force occasionally, up to
10 pounds of force frequently, and/or a negligible
anount of force constantly to nove objects. . . . Even
t hough the weight lifted may be only a negligible
anount, a job should be rated |light work when (1) it
requires wal king or standing to a significant degree;
(2) it requires sitting nost of the tinme, but entails
pushing and/or pulling of armor leg controls; and/or
(3) it requires working at a production rate pace
entailing constant pushing and/or pulling of materials
even t hough the weight of those naterials is
negli gi bl e.

Pls.” Mt. Ex. Dat 7



difficult, if not inpossible, for himto
secure other work. Should he be fortunate
enough to do so, M. Sicoli’s wages are
likely to range from $5.15 to $8.50 per hour
.o M. Sicoli wll sustain a significant

| oss of wage potential and a neasurabl e
econom c loss fromlosing his unionized
benefits shoul d he be displaced from NABI SCO

Based on job descriptions made available with

this referral, it would appear that there are

positions within his job classification at

NABI SCO t hat he could perform and the job

requi renents of those positions would not

conprom se the nedical restrictions placed

upon hi m
Pls.” Mot. Ex. D at 9 (enphasis added).

In the instant action, the plaintiff has shown that he
is “significantly restricted in the ability to perform[both] a
class of jobs [and] a broad range of jobs in various classes as
conpared to the average person having conparabl e training,
skills, and abilities.” 29 CF.R 8 1630.2(j)(3)(l). The
plaintiff has “present[ed] denographic information to show from
what jobs in [his] geographic area plaintiff has been excl uded
due to [his] disability.” Taylor, 1998 W. 133628, at * 6
(citations and footnote omtted). Moreover, the plaintiff offers
evidence that he is limted to “light work,” that he can no
| onger performthe duties required of a floor hel per, and that he

woul d have difficulty finding a job with a different enployer.

Pls.” Mot. at 6, 7.° Thus, the defendant’s notion is denied with

5. As a floor helper, an enployee is required to Iift weights from 20
pounds to seventy pounds fromthe floor to the height of the enpl oyee's head.

(continued...)
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respect to the plaintiff’'s claimthat he is disabl ed because he

is substantially limted in working.

2. Is the Plaintiff Regarded as Di sabl ed Under the ADA?

The ADA further provides that an individual suffers
froma “disability” if he is “regarded as having such an
inpairnment.” 42 U.S.C. 8§ 12102(2)(C). “The focus of such an
inquiry is not on the plaintiff’s actual abilities but instead,

is ‘on the reactions and perceptions of the persons interacting

or working with [the plaintiff].’” Taylor, 1998 W. 133628, at *
7 (quoting Kelly, 94 F.3d at 108-09)). The plaintiff alleges in

his conplaint that he is disabled because “he is regarded by
Def endant as having a disability as a result of his nedical
condi tion which substantially limts or inpairs . . . his nmgjor
life activities including . . . perform ng manual tasks,
reaching, standing for |long periods of tinme, taking care of
hi msel f, and working.” Pls.’” Conpl. T 29.

Under Section 12102(2)(0Q),

a plaintiff would be entitled to the

protection of the ADA even if he does not

actually have a substantially limting

i mpai rment, as long as he can show t hat

def endants regarded himas having such an
inmpairment. See 29 C.F.R 8§ 1630.2(1).

(...continued)
Mor eover, a floor hel per must carry wei ghts rangi ng between 40 and 70 pounds.
A floor helper is also required to push or pull weights of 40 to 60 pounds.
Finally, a floor helper is frequently required to stand, and occasionally
required to sit, walk, clinb, stoop, crouch, twist, and reach fromthe fl oor
to over one’s head. Def.’s Mdt. Ex. J.
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Were, as here, defendants concede that
plaintiff has an inpairnent, plaintiff nust
still show that defendants perceived his

i npai rment to be one which posed a
substantial limtation on one of his nmgjor
life activities. See, e.q., Forrisi v.

Bowen, 794 F.2d 931, 934 (4th G r. 1986).

The nere fact that an enployer is aware of an
enpl oyee’s inpairnent is insufficient to
denonstrate either that the enpl oyer regarded
t he enpl oyee as di sabled or that the
perception caused the adverse enpl oynent
action. Kelly v. Drexel Univ., 94 F.3d 102,
109 (3d Cir. 1996).

Nave, 1997 W. 379174, at *8.

The plaintiff’s argunent that he was “regarded as”
disabled is neritless. First, the plaintiff fails to offer any
evi dence that the defendant m sperceived his disability. See
Deane, 1998 WL 173100, at * 4. Second, the plaintiff has not
denonstrated that the defendant regarded himas substantially
l[imted in any major life activities, including working. 1d. at
5. In fact, it appears as though the parties agree as to the
extent of the plaintiff’'s limtations. Pls.” Mt. at 5. Thus,
the defendant’s notion is granted with respect to the plaintiff’s

“regarded as” disabled claim

3. Has the Defendant Provided a Reasonabl e Acconmobdati on?

The second elenent of a prima facie case under the ADA
requires the plaintiff to show that he “is a ‘qualified
i ndividual.”” Deane, 1998 W. 173100, at * 3 (citing Gaul, 134

F.3d at 580). “A two-part test is used to determn ne whet her



soneone is a ‘qualified individual wwth a disability.’”” Gaul,

134 F. 3d at 580 (quoting 29 CF. R pt. 1630, App. at 353-54).
“[Al court nust [first] consider whether the ‘individua
satisfies the prerequisites for the position, such as possessing
the appropriate educati onal background, enpl oynent experience,
skills, licenses, etc.”” Gaul, 134 F. 3d at 580 (quoting 29
CF.R pt. 1630, App. at 353). Next, “the court nust consider
‘“whet her or not the individual can performthe essenti al
functions of the position held or desired, with or w thout
reasonabl e accommodation.” [29 CF. R pt. 1630, App. at 353.]
‘The determ nation of whether an individual with a disability is

qualified is nade at the tine of the enpl oynent deci sion.

Gaul, 134 F.3d at 580 (quoting 29 CF. R pt. 1630, App. at 353).

a. Reasonabl e Accommmbdation at Plaintiff's Current Position

In the instant action, the parties agree that the
plaintiff possessed the prerequisites for the position of
nodi fied Floor Hel per.® Moreover, the defendant does not argue
that the plaintiff is unable to performthe essential functions

of his job with or without reasonabl e accommbdati on. |nstead,

6. Al t hough the floor hel per position requires an enpl oyee to perform

vari ous physical tasks, the defendant agrees that it allowed for nodifications
of these tasks based on an enployee’s physical abilities. Fillnman Dep. at 23;
Def.’s Mot. Ex. J. In fact, the job description offered by the defendant
states that, “[a]ssistance is available for any heavy lifting or carrying.”
Def.’s Mot. Ex. J. Moreover, a floor helper’s “[d]luties may vary w dely
depending on assignment . . . . Specific assignments may result in | ess

physi cal |y demandi ng requirenents.” 1d.
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the issue at hand is whether the defendant violated the ADA by
requiring the plaintiff to performtasks beyond those required by
a nodi fied Floor Hel per, which the plaintiff was unable to
acconplish due to his physical |[imtations.

The defendant contends that it “does not require [the
plaintiff] to maneuver any objects which he feels are beyond his
restrictions. |Instead, [the plaintiff] uses a transporter, which
is a notorized device which lifts heavy objects.” Def.’ s Reply
Mem at 9. The defendant further asserts that the plaintiff is
permtted to seek assistance fromhis co-workers or supervisors.
Id. Finally, the defendant clains that the plaintiff utilizes
the transporter and retains the help of his co-workers
frequently, and, in the event that these resources are
unavail able, the plaintiff “my refrain fromperformng the
task.” 1d. at 10.

The plaintiff, however, argues that the defendant has
failed to provide the nodifications he requires. Pls.’ Mt. at
10. More specifically, the plaintiff states that the defendant
has asked himto performtasks beyond his physical capabilities,
W t hout the assistance of the transporter or his fell ow workers.
Id. at 10; Sicoli Dep. of 8/22/97 at 162, 164, 165; Sicoli Aff.
at 1 3, 4, 6. The plaintiff asserts that he has conpl eted these
assi gnments, although these tasks exceeded his nedical

restrictions. Sicoli Aff. 5. Finally, the plaintiff states
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that the defendant never infornmed himthat he was permtted to
ask his fell ow enpl oyees for assistance. Sicoli Aff. T 4.

At this stage, a court nmust draw all reasonabl e
inferences in the |ight nost favorable to the nonnovant. Big

Apple BMN Inc., 974 F.2d at 1363. Moreover, a court may not

consider the credibility or weight of the evidence in deciding a
nmotion for summary judgnment. 1d. Thus, this Court nust accept
the plaintiff’s factual assertions as true. The plaintiff offers
evi dence that the defendant has required the plaintiff to perform
tasks beyond his nedical restrictions, although these assignnments
were not essential to his job as a nodified Floor Helper. The
plaintiff “has [therefore] denonstrated a genui ne issue of
material fact regarding his ability to performthe essenti al
functions with reasonabl e accommobdation.” Gaul, 134 F.3d at 580

(citing Wiite v. York Int’l Corp., 45 F.3d 357, 362 (10th Gr.

1995)). Accordingly, the defendant’s notion nust be denied in

this respect.

b. Transfer to a Different Position

The plaintiff also argues that the defendant viol ated
the ADA by failing to reassign the plaintiff to another position.
To succeed under this theory, a plaintiff rnust:

“denonstrate that there were vacant, funded

positi ons whose essential duties he was

capabl e of performing, with or w thout

reasonabl e accommodati on, and that these
positions were at an equival ent |evel or

- 20 -



position as [his fornmer job].” Shiring [v.
Runyon, 90 F.3d 827, 832 (3d Cr. 1996)].
[The plaintiff] nust also denonstrate as part
of his facial showing that the costs
associated with his proposed accommobdati on
“are not clearly disproportionate to the
benefits that it will produce.” Borkowski v.
Valley Cent. School Dist., 63 F.3d 131, 138
(2d Cir. 1995). The term “costs” includes
financial as well as adm nistrative burdens
on a conpany. Cf. School Bd. of Nassau
County, Fla. v. Arline, 480 U S. 273, 287
n.17 (1987). If [the plaintiff] is able to
make out a prima facie show ng, “the

def endant then bears the burden of proving,
as an affirmative defense, that the
accommodati ons requested by the plaintiff are
unr easonabl e, or woul d cause an undue
hardship on the enployer.” Shiring, 90 F. 3d
at 831.

Gaul , 134 F.3d at 580-81.

In the instant action, the plaintiff has failed to neet
hi s burden, because he has not shown that “‘there were vacant,
funded positions whose essential duties he was capabl e of
performng, with or without reasonable accommodati on, and that
t hese positions were at an equivalent |evel or position as [his
former job].”” Gaul, 134 F.3d at 580 (quoting Shiring, 90 F.3d
at 832). The plaintiff nmerely states that he “bid for the
position of Processor in the baking departnent,” and that he
“believe[s] that this job is | ess physically exertional than
[his] present job.” Sicoli Aff. § 9. However, the plaintiff
fails to show that this position is vacant or that it is at an
equi val ent | evel as his current job. Mst inportantly, the

plaintiff fails to offer any evidence that he can performthe
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essential functions of a Processor. Accordingly, the defendant’s

notion is granted in this respect.



C. Pennsyl vani a Hunan Rel ati ons Act

1. Exhaustion of Admi nistrative Renedi es Under the PHRA

The defendant argues that because the plaintiff failed
to seek tinely admnistrative renedies prior to filing this
action, it is entitled to sunmary judgnent with respect to the
plaintiff’s PHRA clainms. The PHRA requires an enpl oyee to pursue
admnistrative renedies prior to filing a lawsuit all eging

discrimnation. 43 Pa. Cons. Stat. Ann. 88 951 et seq.; day V.

Advanced Conputer Applications, 559 A 2d 917, 919 (Pa. 1989). In

d ay, the Pennsylvania Suprenme Court stated that “allowing a
di scharged enpl oyee to commence an action in the courts w thout
first exhausting adm nistrative renedies would be |ogically
i nconsistent with the |egislatures having created the PHRC
[ Pennsyl vani a Human Rel ations Conm ssion] to function as an
ef ficient mechani smfor handling such disputes.” day, 559 A 2d
at 919. Additionally, the Act requires that “any conplaint nust
be filed within 180 days after the alleged act of discrimnation
.” 43 Pa. Cons. Stat. Ann. 8§ 959(h).

The defendant states that the 180 day period began on
Cct ober 31, 1995, because “[i]n the body of [the plaintiff’s
PHRC] conplaint of discrimnation, [the plaintiff] alleges
di scrimnation only through Cctober of 1995.” Def.’s Mt. at 11
n.14. In response, the plaintiff “concedes that his filing with

the PHRC was not within 180 days of the last discrimnatory act”
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explicitly alleged in the conplaint. Pls.” Mt. at 3.
“INJonethel ess,” the plaintiff asserts that “a reasonabl e
i nvestigation of his conplaint wiuld have reveal ed the conti nui ng
nature of the discrimnatory conduct.” |d.

The plaintiff does not state a claimof discrete
i ncidents of discrimnation, but rather offers proof of a
continuing pattern of violations. The plaintiff states that “he
continues to be deni ed reasonabl e accomodation, in that he [has
been] deni ed assistance in perform ng those tasks which exceed
his nedical restrictions and job description.” Def.’s Mt. at 3-
4 (citing Sicoli Dep. of 2/23/98 at 273; Sicoli Aff. T 3-8).
The plaintiff alleges violations of a continuing nature, which he
may prove persisted until within 180 days of the filing date.

See West v. Philadelphia Elec. Co., 45 F.3d 744, 755-57 (3d Cr.

1995); Lesko v. dark Publisher Servs., 904 F. Supp. 415, 419

(MD. Pa. 1995).

To establish that a claimfalls within the conti nuing
violations theory, a plaintiff nust prove: (1) that at |east one
act occurred within the filing period, and (2) “that the
harassnent is nore than the occurrence of isolated or sporadic
acts of intentional discrimnation.” [d. at 755. In nmaking the
second assessnent, the Court nust consider factors such as:

(1) subject matter-whether the violations

constitute the sanme type of discrimnation;

(1i) frequency; and (iii) pernmanence--whet her
the nature of the violations should trigger
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t he enpl oyee’ s awareness of the need to

assert her rights and whet her the

consequences of the act would continue even

in the absence of a continuing intent to

di scri m nate.
Id. n.9. If the plaintiff is able to nake out a proof of a
continuing violation, as |long as one event in the sequence occurs
wthin the statutory period, the plaintiff may offer evidence of,
and recover for, the entire continuing violation. 1d. at 755.

The plaintiff easily satisfies the requirenment of a
present violation with his deposition testinony, wherein the
plaintiff states that the defendant continues to fail to
reasonably accommobdate him The plaintiff also satisfies the
second requirenent: that the alleged violations were all part of
the sanme on-going pattern of discrimnation. Al of the
plaintiff’s clains concern his inability to conplete certain job
tasks that are not essential to his job, and the defendant’s
alleged failure to nodify the plaintiff’s job duties. Therefore,
the Court is satisfied that the plaintiff offers sufficient facts
to invoke the continuing violation doctrine, and to support his

claimthat he filed his adm nistrative charge within the

applicable 180 day filing period.

2. Plaintiff’'s dains Under the PHRA

Court “generally interpret the PHRA in accord with its

federal counterparts.” Kelly, 94 F.3d at 105 (citations
omtted). “[A]lny analysis applied to the ADA cl ai mapplies
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equally to the PHRA claim” Matczak v. Frankford Candy and

Chocolate Co., 136 F.3d 933, 935 n.1 (3d Gr. 1997) (citing

Kelly, 94 F.3d at 105). Accordingly, this Court grants in part
and denies in part the defendant’s notion with respect to the
plaintiff’s PHRA clains to the sane extent that this Court grants
in part and denies in part the defendant’s notion with regard to

the plaintiff’s ADA cl ai ns.

D. The Famly and Medi cal Leave Act

Congress enacted the Fam |y Medical Leave Act ("FMA"),
29 U.S.C. 88 2601 et seq., in order to afford individuals up to
12 weeks of unpaid nedical |eave per year. See 29 U S.C. 8§
2612(a)(1).” The FMLA applies to individuals with “a serious
health condition that nakes the enpl oyee unable to performthe
functions of the position of such enployee.” 29 U S.C 8§

2612(a) (1) (D).

1. Initial Denial

“An enpl oyer may require that a request for |eave under
[ Section 2612(a)(1)(D)] be supported by a certification issued by
the health care provider of the eligible enployee.” 29 US. C 8§
2613(a). Such a certification is sufficient under Section

2612(a)(1)(D) if includes: “(1) the date on which the serious

7. The FMLA applies only to “eligible enployee[s].” See 29 U S.C. 8§
2611(2) & (4). The defendant does not contend that the plaintiff is not an
eligi ble enpl oyee under the FMLA.
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heal th condition commenced; (2) the probable duration of the
condition; (3) the appropriate nmedical facts within the know edge
of the health care provider regarding the condition; . . . [and]
(4)(B) . . . a statenent that the enployee is unable to perform
the functions of the position of the enployee.” 29 U S. C 8§
2613(b); see 29 C F.R 8§ 825.306. “Were the enpl oyee provides
the enployer with a reason for his absence that the enpl oyer,
based on the physician’s certification, knows is not

‘qualifying,’” the Act and the regul ations place no obligation on

the enpl oyer to grant the enpl oyee FMLA | eave.” Stoops v. One

Call Communications, Inc., No. CIV.A 97-1895, 1998 W. 142297, * 4

(7th Gir. Mar. 31, 1998).

In the instant case, the gravanen of plaintiff’'s FM.A
claimis that the defendant inproperly denied plaintiff’s initial
request for FMLA | eave. On Decenber 1, 1994, the plaintiff
applied for a FMLA | eave of absence, asserting that his m graines
were a serious health condition that made himunable to perform
the functions of his position. Sicoli Dep. of 2/23/98 Ex. 11
In support of his application, the plaintiff submtted a
certification fromDr. Kimmel, his treating physician. 1d. Dr.
Kimmel found that the plaintiff suffered from headaches, and that
there were early degenerative changes in his cervical spine, but
Dr. Kimmel was uncertain as to the probable duration of the

plaintiff’s condition. 1d. Although Dr. Kimel stated that the
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plaintiff mght get sudden headaches, Dr. Kimmel determ ned that
the plaintiff was able to performthe functions of his position.
Id.

“Where an enpl oyer properly requests a physician’s
certification under the FMLA and that certification indicates the
enpl oyee is not entitled to FMLA | eave, the enpl oyer does not

violate the FMLA by relying upon that certification in the

absence of sone overriding nedical evidence.” Stoops, 1998 W
142297, at * 5. In the instant action, the defendant received

the certification of the plaintiff’s doctor, which clearly stated
that the plaintiff was not entitled to FMLA | eave because he
could performthe functions of his job. Accordingly, the

def endant properly denied the plaintiff’s initial request. The
plaintiff has failed to offer any evidence that the defendant’s
deci sion was inproper. Thus, this Court grants the defendant’s
nmotion to the extent the plaintiff’s FMLA claimis based on the

defendant’s initial denial of the plaintiff’s request.

2. Delay Prior to Subsequent Approval

The plaintiff further clainms that the defendant acted
inmproperly when it waited until January 26, 1995, to request that
the plaintiff seek a second opinion, with Dr. Ranon Manon
Espaillat. Pls.” Mt. at 15. After conducting a neurol ogical
exam Dr. Espaillat found that the plaintiff suffered from

m gr ai ne headaches, but did not explicitly state that the
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plaintiff could not performthe functions of his job. Def.’s
Mot. Ex. E. However, the defendant approved the plaintiff’s
request for FMLA | eave based on Dr. Espaillat’s findings. Def.’s
Mot. at 21.

“Where an enployer . . . requests fromthe enpl oyee and
receives a physician’s certification that indicates that an
enpl oyee’ s serious health condition does not require himto mss
wor k, the enployer may rely on that certification until the
enpl oyee provides a contradictory nedical opinion.” Stoops, 1998
WL 142297, at * 4 (enphasis added). |In the present case, the
def endant was justified in relying on Dr. Kinmel’s report that
the plaintiff’s | eave was not FLMA-qualifying. The defendant was
not required to request that the plaintiff consult a second
doctor after the plaintiff’s own treating physician found that
the plaintiff was able to continue working. 1d. Instead, the
plaintiff had the burden to seek another nedical opinion if the
plaintiff still sought FMLA | eave. See id. (“FM.A circunscribes
the enployer’s right to challenge a physician’s certification
that |leave is FMLA-qualifying, . . . but nothing in the Act or
regulations limts the enployee’s ability to produce a nedi cal
opinion that contradicts a prior negative certification
originally provided by the enployee.”). Accordingly, this Court
finds that the defendant did not act inproperly by failing to

pronptly recommend that the plaintiff seek a second opinion.
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3. Defendant’s Contact with Dr. Espaill at

Finally, the plaintiff argues that “a factual issue
exists with respect to whether Dr. Espaillat . . . was regularly
contracted or utilized by Defendant.” 1d. at 16. The FMLA
allows an enployer to require its enployee to seek a second
opinion, if the enployer doubts the validity of a nedica
certification stating that the enployee s | eave is FM.A-

qualifying. See Sinms v. Alaneda-Contra Costa Deficit D st., No.

Cl V. A. 96-2244, 1998 W. 208823, at * 1 (N.D. Cal. Apr. 9, 1998)
(citing 29 U.S.C. 8§ 2613(c)).® If the enployer requests that the
enpl oyee seek a second opinion, 29 C.F.R § 825.307(b) states
that: “The enployer nmay not regularly contract with or otherw se
regularly utilize the service of the health care provider

furni shing the second opinion.”

The plaintiff argues that there is a genuine issue of
material fact “wth respect to whether Dr. Espaillat . . . was
regularly contracted or utilized by Defendant.” Pls.’” Mt. at
16. As expl ai ned above, the FMLA required the plaintiff, not the
defendant, to obtain a nedical opinion to contradict Dr. Kimel’s
prior negative certification. Stoops, 1998 W. 142297, at * 4.

This situation is distinguishable fromthe one envisioned in 29

8. In fact, “[i]f the second nedical opinion differs fromthe first medical
opi nion, the enployer ‘may’ require the enployee to obtain a third nedical
opinion. 29 U S.C 8§ 2613(d)(1). The third medical opinion ‘shall’ be
binding. 29 U S.C § 2613(d)(2).” Sims, 1998 W 208823, at * 1.
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C.F.R 8 825.307(b), because the plaintiff, not the defendant,
chal l enged the validity of the first opinion. Accordingly, the
defendant’s prior contact with Dr. Espaillat is inconsequenti al
especi al |y because the defendant granted the plaintiff’s request
after reviewing Dr. Espaillat’s report. Thus, the defendant’s

nmotion is granted with respect to the plaintiff’s FLMA claim

E. Loss of Consortium

The parties agree that the | oss of consortiumclaim

shoul d be dism ssed. See, supra, n.2. Thus, the defendant’s

notion is granted with respect to plaintiff Carla Sicoli’s |oss
of consortium claim

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED SI COLI, ET AL. : ClVIL ACTION
V. :
NABI SCO BI SCUI T COVPANY NO. 96- 6053
ORDER
AND NOW this 8th day of June, 1998, upon

consi deration of Defendant’s Mdtion for Sunmary Judgnent (Docket
No. 22), IT IS HEREBY ORDERED that the Defendant’s Mtion is
GRANTED in part and DENIED in part.

| T 1S FURTHER ORDERED t hat :

1) the Defendant’s Mtion is denied as it relates to
Counts | and Il of the Plaintiff’s Conplaint; and

2) the Defendant’s Mtion is granted as it relates to

Counts 11l and IV of the Plaintiff’s Conplaint.

BY THE COURT:

HERBERT J. HUTTON, J.



